
STATE OF NEI' YORK
STATE TAX COMMISSION

In  the  Mat te r the Pet i t ion

U n i o n  S t a t i o n  R e s t . ,  I n c .

clo David H. Goldstein

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat i-on or a Refund of

Sales & Use & Personal Income Tax

under Art ic le 28, 29 & 22 of the Tax Law

for  t -he  Per iod  t2 l t /73- t t /301: -4 .

AT'FIDAVIT OF MAILING

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the lasL known address of the

o f

o f

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on the
4th day of Apri l ,  1980, he served the within noLice of Decision by cert i f ied
mai l  upon Un ion  Sta t ion  Rest . ,  Inc . ,  c /o  Dav id  H.  Go lds te in ,  the  pe t i t ioner  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Union Stat ion Rest . ,  fnc.
c/o David H. Goldstein
329 Evans St.
W i l l i amsv i l l e ,  Ny  I422 I

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper
pet i t ioner .

'"-

Sworn to before me this

4 th  day  o f  Apr i1 ,  1980.

y? tt't w . 
Jt vza flp,

:l



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

U n i o n  S t a t i o n  R e s t . ,  I n c .

clo David H. Goldstein

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use & Personal Income Tax

under Art ic le 28, 29 & 22 of the Tax Law

f o r  t h e  P e r i o d  1 2 / 7 / 7 3 - t t / 3 0 / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
4th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Donald J.  Holzman the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Dona ld  J .  Ho lzman
Duke, Holzman, yarger & Radl_in
2410 Main place Tower
Buffalo, Ny ] .4202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Svrorn to before me this

4 th  day  o f  Apr i l ,  1980.

AFFIDAVIT OF MAITING



STATE OF NEIV  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Union  Sta t ion  Rest . ,  Inc .
c /o  Dav id  H.  Go lds te in
329 Evans St .
Wi l l iamsv i l le ,  NY t422t

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol4t exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 1139 ,  1243 & 690 of the Tax Law, any proceeding in
court  to review an adverse decision by the State Tax Commission can only be
inst i tuted under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and muit  b"
comrnenced in the Supreme Court of the State of New York, Albany County, within
4 months from the date of this not ice.

Inquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
Albany,  New York 12?27
Phone # (518) 457-6240

due or refund al lowed in
to :

F inance
Counsel

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Donald J.  Holzman
Duke, Holzman, Yarger & Radl in
2410 Main  P lace  Tower
Buffalo, NY 14202
Taxing Bureau's Representat ive



STATE OF NEI^J YORK

STATE TAX COMUISSION

fn the MatLer of the pet i t ion

o f

UNION STATION RESTAURANT, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period Decenber 1, 1973 through
November 30, 1974 and Personal Income
Tax under Art ic le 22 of the Tax Law.

DECISION

Pet i t ioner ,  Un ion  Sta t ion  Restaurant ,  Inc . ,  c /o  Dav id  H.  Go lds te in ,  329

Evans Street,  Wil l iamsvi l le,  New York L4221, f i led a pet i t ion for revision of

a determinat ion or for refund of sales and use taxes under Art ic les 28 and 29

of the Tax Law for the period December 1, 1973 through November 30, 1974 and

Personal rncome Tax under Art ic le 22 of the Tax Law (Fi le No. 22g6g).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, One [ , /est Genesee Street,  Buffalo,

New York ,  on  Apr i l  25 ,  Tg79 a t  l :15  p .M.  pe t i t ioner  appeared by  Dona ld  J .

Holzman, Esq. The Audit  Divis ion appeared by peter crotty,  Esq. (patr ic ia

Brumbaugh,  Esq. ,  o f  counse l ) .

ISSTJES

I. Whether

I I .  IChether

taxes as required

pet i t ioner 's delay in the palrment of sares taxes was excusable.

pet i t ioner had reasonable cause for fai lure to pay withholding

by Art ic le 22 of the Tax Law.

FINDINGS OF FACT

1. 0n December 18, 1974 the Audit  Divis ion issued a Not ice and Demand

for PaYment of Sales and Use Taxes Due against pet i t ioner,  Union Stat ion

RestauranL, Inc.,  for the period December 1, 1973 through August 31, 1974 in



- 2 -

the  amount  o f  9181174.15 ,  p lus  pena l ty  and in te res t  o f  $31507.65 ,  fo r  a  to ta l

o f  $ 2 1 , 6 8 1  . 8 0 .

Also on December 18, 1974, the Audit  Divis ion issued a Not ice of

Determination and Demand Under Jeopardy for Payment of Sales and Use Taxes Due

aga ins t  pe t i t ioner  fo r  the  per iod  September  1 ,  1974 th rough November  30 ,1g74

in  the  amount  o f  $10,000.00 .

Said not ices were issued in accordance with the provisions of sect ions

1137 and 1138(b)  o f  the  Tax  Law,  respec t ive ly .

2. The State Tax Commission f i led a warrant on December 18, 1974 against

David H. GoldsLein'  responsible off icer of pet i t ioner,  Union Stat ion Restaurant,

rnc . ,  fo r  unpa id  sa les  taxes  in  the  amount  o f  $28rL74. r5 ,  p lus  pena l ty  and

i n t e r e s t  o f  $ 3 , 5 0 7 . 6 5 ,  f o r  a  t o t a l  o f  $ 3 1 , 6 9 1 . 9 0 .

3. On January 10, 1978, pet i t ioner,  af ter several  years of l i t igat ion

wi th  i t s  insurance car r ie r ,  rece ived a  se t t lement  o f  $3771500.00  and on  the

same date made paSrment to the State Tax Commission in the amount of $491830.40

pursuant to a tax col lectors levy dated November 29, 1977 .  Said levy consisted

of  the  fo l low ing  unpa id  taxes :  sa les  taxes  o f  $27,155.50  (The no t ice  issued

under  jeopardy  in  the  amount  o f  $10,000.00  was subsequent ly  ad jus ted  to  $8r981.25 . ) ,

New York  S ta te  w i thho ld ing  taxes  o f  $822.89  and pena l ty  and in te res t  o f  $21r852.01 .

4-  On January  10 ,  1978,  pe t i t ioner ,  Un ion  Sta t ion  Restaurant ,  Inc . ,

f i led a pet i t ion (TA-11) which the Audit  Divis ion deemed to be an appl icat ion

for refund. Pet i t ioner requested a refund of the penalty and that port ion of

interest in excess of the minimum statutory rate that i t  paid for the period

subsequent to December 17, 1974. Pet i t ioner est imated such amount to be

a p p r o x i m a t e l y  $ 1 1 , 8 8 7 .  7 9 .

5. On March 6, 1978, the Audit  Divis ion denied the refund claim based on

pet i t ioner fs  record  o f  tax  payments  fo r  per iods  pr io r  to  December  17 ,  Lg74.
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6- Pet i t ioner  operated a restaurant  known as r rUnion Stat ionrr  in  Lockport ,

New York unt i l  December 17,  7914,  at  which t ime a f i re  tota l ly  destroyed the

business.  Pet i t ioner  f i led an insurance c la im wi th i ts  carr ier ,  however,  the

carr ier  refused to pay the c la im al leging the pet i t i -oner 's  pol icy had been

cancel led for  fa i lure to pay a premium. on December 8,  797s,  pet i t ioner

inst i tu ted lega1 proceedings against  the insurance carr ier  by f i l ing a sunmons

and compla int .  Pet i t ioner  was awarded summary judgment  as to the insurance

carr ier 's  l iab i l i ty  which award was af f i rmed by the Appel la te Div is ion,  Fourth

Department, on November 4, 7977 and for which leave to appeal to the New york

State Court  of  Appeals v tas denied.  On January 10,  1978,  pet i t ioner  entered

into a St ipulat ion of  Set t lement  wi th the insurance carr ier  which provided for

d a m a g e s  o f  9 3 7 7 , 5 0 0 . 0 0 .

7.  Pet i t ioner  contended that  because of  the extensive l i t igat ion as

descr ibed herein above,  i t  was unable to make ear l ier  paJrment  of  the tax

l iab i l i ty  and that  such delay was excusable.

8.  Pet i t ioner  f i led New York state and local  sa les and use tax returns

for  the per iod December 1,  1973 through August  31,  1974 wi thout  payment  or  a

par t ia l  payment  of  the sales taxes due as repor ted thereon.

CONCLUSIONS OT LAW

A. That  pet i t ioner  col lected sales taxes as t rustee for  and on account

of  the State of  New York and fa i led to pay over  the same to the State Tax

Commission as requi red by sect ion 1137 of  the Tax Lawl  that  pet i t ioner 's  delay

in receiv ing insurance proceeds caused by the l i t igat ion set  for th in  F inding

of  Fact  "6rr ,  is  not  excusable deray for  the payment  of  sares taxes.

B.  That  wi th respect  to  the wi thhold ing taxes,  sect ion 675 of  the Tax

Law provides that  sa id taxes shal l  be held to be a specia l  fund in t rust  for

the Tax Commission and therefore,  pet i t ioner  d id not  have reasonable cause for



i ts fai lure to pay withholding

Law.

C. That the pet i t . ion of Union

refund denial by the Audit Division

-4-

taxes as required by section 674(a) of the Tax

Stat ion Restaurant,  Inc. is denied and the

is  sus ta ined.

DATED: Albany, New York

APR 4 te80
COMMISSION


